
IN THE CIRCUIT COURT OF RANDOLPH COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA ex re!.
PATRICK MORRISEY, ATTORNEY GENERAL, 2013 JUN 13 P 2: 11

- 1 r*

Plaintiff,

Ci^il ATcfiohNo. 18-C-95
Judge Wilmoth

v.

OSCAR THOMAS and APRIL THOMAS d/b/a
THOMAS PLUMBING HEATING & A/C,

Defendants.

ORDER GRANTING SUMMARY JUDGMENT

On the 28th day of May, 2019, came the Plaintiff, State of West Virginia ex rel. Patrick

Morrisey, Attorney General ("the State" or "Attorney General"), by counsel, for the hearing on the

State's Amended Motion for Judgment by Default and for Summary Judgment ("Amended

Motion") that was duly served upon the Defendants and returnable to this date and time before the

undersigned Judge. The Defendants did not appear in person or by counsel for the hearing.

Whereupon, the court proceeded to consider the pleadings of record, including the exhibits

and affidavits attached thereto, and the representations of counsel, upon the basis of which this

court finds as follows:

Judgment by Default

The State filed a Complaint for Injunction, Consumer Restitution, Disgorgement,
1.

Civil Penalties, and Other Appropriate Relief ("Complaint") against the Defendants, Oscar

Thomas and April Thomas ("Defendants"), who are husband and wife and did business as Thomas

Plumbing Heating & A/C at all times pertinent hereto.



2. The Summons and Complaint were personally served upon the Defendants by

Benny D. Cogar, the State's investigator, at 300 Third Street, Elkins, West Virginia 26241 on

October 9, 2018. Mr. Cogar's affidavits confirming personal service upon the Defendants are filed

of record herein.

3. As of the date of this Motion, now more than 30 days following the date of service

upon them, the Defendants have failed to file an answer or otherwise assert a defense in response

to the above-styled civil action in the manner provided by the West Virginia Rules of Civil

Procedure.

4. For these reasons, the State is entitled to a judgment by default on liability against

the Defendants under Rule 55(b)(2) of the West Virginia Rules of Civil Procedure.

Summary Judgment

5. In its Complaint, the State represented that the Defendants engaged in repeated and

willful violations of the West Virginia Consumer Credit and Protection Act ("WVCCPA"), W.Va.

Code §§ 46A-1-101 et seq. in the provision of home improvement contracting services to

consumers who reside in Randolph County and surrounding counties.

6. The State's Complaint contained six causes of action against the Defendants,

including the following: engaging in home improvement contracting without a license; engaging

in the sale and provision of plumbing services without a plumbing license; engaging in the sale

and provision of HVAC services without an HVAC license; failure to furnish proper notice of the

three-day right to cancel; failure to begin or complete work by date promised; and unfair or

deceptive acts or practices. See Complaint, paragraphs 81-103, pp. 14-1 8.

In its Complaint, the State included a summary of Defendants' transactions with
7.

six consumers who have filed formal complaints with the Attorney General to illustrate the
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Defendants' unlawful practices. In its Complaint and Motion, the State represented that these six

consumers were aggrieved as follows:

Robert B. Kasel, Jr. of Valley Bend, West Virginia made a payment of
a.

$900.00 to the Defendants on August 24, 2015 to install a water heater and wrap pipes under his

house. The Defendants never returned to do the work and did not provide Mr. Kasel with notice of

the three-day right to cancel. The affidavit of Mr. Kasel is attached as Exhibit B to the State's

Amended Motion filed of record herein.

b. Roland Healey of Elkins, West Virginia entered into a contract with

Defendants on October 1 1 , 201 7 to perform gas, heating, furnace and duct work at his home for the

total cost of $2,400.00, of which Mr. Healey paid $1,800.00 in advance. The Defendants never

returned to do the work. The affidavit ofMr. Healey is attached as Exhibit C to the State's Amended

Motion filed of record herein.

Tracie George of Elkins, West Virginia entered into a contract with
c.

Defendants in November, 2017 to repair a leak under her kitchen sink for $90.00 and to do other

plumbing repairs for an additional $550.00. The Defendants repaired the leak for which she paid

$90.00 but failed to perform the additional repairs for which she paid $550.00. The affidavit of Ms.

George is attached as Exhibit D to the State's Amended Motion filed of record herein.

d. Penny Vandevender of Elkins, West Virginia entered into a contract with

Defendants in November, 201 7 to thaw out her water lines, replace water lines under her house, and

to install a new shut off and new heat tape materials at her home for the total cost of $754.72. The

Defendants failed to perform the work as promised and the work that was performed was substandard

and incomplete. The affidavit of Ms. Vandevender is attached as Exhibit E to the State's Amended

Motion filed of record herein.
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Evelyn K. Jordan of Belington, West Virginia entered into a contract with the
e.

Defendants on November 24, 2017 to pull and snake down two toilets, dig up front yard to find

sewer pipe, install, clean out, and take out section of pipe, and to reset toilets with wax rings and

toilet bowls for the total costs of $93 1 .00. The Defendants failed to complete the work in accordance

with the contract and the work that was done was substandard. The affidavit of Ms. Jordan is

attached as Exhibit F to the State's Amended Motion filed of record herein.

f. Rosetta Thompson of Elkins, West Virginia entered into a contract with the

Defendants on July 28, 2017 to inspect an air conditioner that was not working properly. After

inspecting the unit, the Defendants advised Ms. Thompson that the unit could not repaired and sold

her a new unit for $ 1 ,200.00. The new unit never worked properly and the Defendants never returned

to repair or replace the defective unit despite repeated requests by Ms. Thompson. The Defendants

also failed to provide Ms. Thompson with notice of the three-day right to cancel. The affidavit of

Ms. Thompson is attached as Exhibit G to the State's Amended Motion filed of record herein.

8. During the hearing, the State's counsel advised the court that a seventh complaint had

been filed with the Attorney General against the Defendants in the form of a letter dated October 2,

2018, from Dawn Manchego of Norton, West Virginia, following the filing of this lawsuit. The

letter was submitted to the court for consideration at the hearing. The Affidavit of Dawn Manchego

was submitted to the court by mail following the hearing.

9. Specifically, Ms. Manchego reports that she paid $400.00 to the Defendants on

October 21, 2015, to install a part on her furnace. However, she reports that the Defendants never

returned and did not refund her money despite her repeated attempts to contact them.

10. It appearing to the court that the Complaint filed by the State placed the Defendants

on notice that they could be ordered to make restitution to persons other than the six aggrieved
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consumers listed in the Complaint and Amended Motion, the court finds that the Defendants may

also be ordered to make restitution to Dawn Manchego.

1 1. The records on file with the West Virginia Contractor Licensing Board ("Board")

disclose that the Board issued a contractor license to Oscar Thomas, who did business as Thomas

Plumbing Heating and A/C of 120 Bear Grass Lane, Belington, West Virginia on September 18,

2014, to perform plumbing and heating, ventilation, and air conditioning work ("HVAC") but his

license to perform such work expired on December 17, 2016 and has not been renewed since that

time. See Affidavit of Kathy Rucker, Licensing Director, West Virginia Division of Labor,

Contractor Licensing Board, attached as Exhibit A to the State's Amended Motion filed of record

herein.

12. The Board's records also disclose that Oscar Thomas was issued a plumber's license

on June 16, 2014 to perform plumbing work but his license expired on June 16, 2016 and has not

been renewed since that time. See Rucker Affidavit.

13. The Board's records also disclose that Defendant April Thomas has never been issued

a contractor license or an individual license to perform plumbing or HVAC work in West Virginia

at any time. See Rucker Affidavit.

1 4. A review of the six consumer complaints summarized in the State's Amended Motion

discloses that the Defendants accepted payments for the provision of home improvement contractor

services on at least three occasions without ever returning to perform the work and without refunding

the payments received from the consumers.

15. A review of the six consumer complaints summarized in the State' s Amended Motion

also discloses that the Defendants performed substandard or incomplete work for home improvement

5



contractor services on at least three occasions without returning to complete or redo their work and

without refunding payments received from consumers.

16. A review of the six complaints summarized by the State in its Amended Motion

discloses that the Defendants failed to furnish consumers with proper notice of the three-day right

to cancel as required by the Federal Trade Commission Rule Concerning Cooling-Off Period for

Sales Made at Homes or at Certain Other Locations. ("FTC Rule"), 16 C.F.R. § 429.0(a), when such

notice was required to be furnished on at least two occasions.

1 7. A review of the six consumer complaints summarized in the State's Amended Motion

discloses that the written contracts furnished by the Defendants to the consumers failed to conform

with the requirements of the Attorney General's Legislative Rule Governing Prevention of Unfair

or Deceptive Acts or Practices in Home Improvement and Home Construction Transactions ("Home

Improvement Rule"), 142 C.S.R § 5-3.1.12.

18. A review of the six consumer complaints summarized by the State in its Amended

Motion discloses that the Defendants failed to have the required contractor license or specialty

license to perform plumbing or HVAC work in all but one of the transactions.

A review of the Affidavit of Dawn Manchego, which the court construes as a19.

consumer complaint, discloses that the Defendants accepted payment of $400.00 to install a part on

her furnace, but never returned to do the work and did not refund her money.

20. Upon the basis of all of the foregoing, the court finds that there is no genuine issue

as to any material fact and the State is entitled to summary judgment as a matter of law against the

Defendants as authorized by Rule 55(a) of the West Virginia Rules of Civil Procedure.

The State is entitled as a matter of law to a permanent injunction prohibiting the21.

Defendant, Oscar Thomas (but not April Thomas) from engaging in home improvement
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contracting or related fields as the owner or co-owner of a business, employee, agent, or

subcontractor of others.

22. The court finds that the Defendants have engaged in a course of repeated and willful

violations of the WVCCPA as alleged in the Complaint and the State is entitled to an Order

assessing civil penalties of up to $5000.00 for each violation against the Defendants as authorized

by W.Va. Code § 46A-7-1 1 1(2).

The court further finds that the State is entitled to a judgment for consumer23.

restitution against the Defendants in the amount consisting ofall payments collected by Defendants

from the seven aggrieved consumers: Robert B Kasel, Jr; Roland Healey; Tracy George; Penny

Vandevender; Evelyn K. Jordan; Rosetta Thompson; and Dawn Manchego.

24. The court further finds that the State is entitled to a judgment against Defendants

for the State's costs, including reasonable attorney's fees, incurred in the investigation and

prosecution of this action.

ORDER

WHEREFORE, it is therefore ORDERED as follows:

(a) The Defendant, Oscar Thomas, is permanently ENJOINED and PROHIBITED

from engaging in the provision of home improvement contracting services in West

Virginia, including plumbing and HVAC services, as the owner or co-owner of a business,

or as an agent, employee, or subcontractor of others;

(b) The State is awarded a judgment against the Defendants in the amount of

$6,625.72, which represents a full refund of all payments collected from the seven

aggrieved consumers, as equitable relief authorized by W.Va. Code § 46A-7-108. The
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payments are to be distributed by the Attorney General to the seven aggrieved consumer

complainants as follows:

$ 900.00;Robert B. Kasel1.

Roland Healey $1,800.00;li.

$ 640.00;iii. Tracie George

$ 754.72;Penny VandevenderIV.

$ 931.00;Evelyn K. Jordanv.

Rosetta Thompson $1,200.00; andVI.

$ 400.00.Dawn ManchegoVll.

(c) The State is awarded summary judgment against the Defendants in the amount

of $70,000.00, representing a civil penalty as authorized by W.Va. Code § 46A-7-1 1 1(2)

for each instance in which the Defendants violated the WVCCPA as alleged in the State's

Complaint and Amended Motion and as determined by this court; and,

(d) The State is awarded summary judgment against the Defendants for the State's

costs, including reasonable attorneys' fees, incurred in the investigation and prosecution of

this action, said amount to be determined by this court upon petition by the State following

entry of this Order.
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The Clerk is directed to forward an attested copy of this Order after entry to counsel

for the State and to the Defendants, Oscar Thomas and April Thomas, at 120 Bear Grass Lane,

Belington, West Virginia, 26250.

ENTER this p day of , 2019.

*****

/?!
r'.i

Hon. David H.lVilmoth, Judge
Circuit Court of Randolph County

ENTERED
Prepared by:

JUN 1 3 201SNorman A. Googel (WV State Bar # 1438)
Senior Assistant Attorney General

Abby G. Cunningham (WV State Bar #13388)
PHILIP D. RIGGLEMAN, CLERKAssistant Attorney General

Office of the West Virginia Attorney General

Consumer Protection/Antitrust Division

Post Office Box 1789

Charleston, West Virginia 25326-1789

Phone: (304) 558-8986 Fax: (304) 558-0184
Email: Norman . A . G ooqel (cp,wvago . uov

Email: Abby .G . C unninaham@wvaao. uo v

pt
ATTEST:

PHILIP D. RIGGtEMAN
THE OIKCCI'T^COURT
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