
UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF WEST VIRGINIA 

 
 
UNITED STATES OF AMERICA,  
 

Plaintiff,  
 
v.         Criminal No. 1:19-cr-56  
 
 
TIMOTHY ROCK,  
 

Defendant. 

 

MOTION FOR NEW TRIAL AND/OR JUDGMENT OF ACQUITTAL 

Pursuant to Rule 29(c) of the Federal Rules of Criminal Procedure, Defendant Timothy 

Rock, by counsel, moves for a new trial and/or judgment of acquittal to set aside the guilty 

verdict returned by the jury on Count One of the Indictment. And, in the event this motion is 

granted, Mr. Rock moves for a new trial on the remaining counts of the Indictment in order to 

cure the prejudicial effect of his conviction on Count One.  

Introduction 

 Mr. Rock was charged in Count One of the Indictment with distributing heroin to a 

confidential informant named Christopher Manuel, in violation of 21 U.S.C. § 841(a)(1). 

Specifically, Count One concerns a distribution to Mr. Manuel on July 20, 2016, arising from a 

controlled buy by Mr. Manue; from a heroin dealer named Charles Whitaker. The Government’s 

theory was that Mr. Rock permitted Mr. Manuel to keep, or “pinch,” a portion of the heroin from 

the controlled buy. The Government advanced that theory even though Mr. Manuel testified that 

he got two “stamps” of heroin from Mr. Whitaker “beforehand” — i.e., before returning to Mr. 

Rock’s presence, Tr. 606:17 — and Mr. Manuel further admitted that he “sometimes” removed 
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the drugs he was going to keep from the purchased quantity before meeting back with Mr. Rock. 

Tr. 161:5.  

Legal Standard 

A motion for new trial is committed to the discretion of the trial court. See United States 

v. Smith, 451 F.3d 209, 216–17 (4th Cir. 2006). A court may grant a new trial if “the evidence 

weighs so heavily against the verdict that it would be unjust to enter judgment.” United States v. 

Arrington, 757 F.2d 1484, 1485 (4th Cir. 1985). When deciding a motion for a new trial, the 

court may consider all evidence introduced at the trial and may evaluate the credibility of trial 

witnesses. Id. 

“The test for deciding a motion for a judgment of acquittal is whether there is substantial 

evidence . . . which, taken in the light most favorable to the prosecution, would warrant a jury 

finding that the defendant was guilty beyond a reasonable doubt.” United States v. MacCloskey, 

682 F.2d 468, 473 (4th Cir. 1982). In other words, the district court must “view the evidence in 

the light most favorable to the prosecution, and inquire whether a rational trier of fact could 

[find] the essential elements of the charged offense beyond a reasonable doubt.” United States v. 

Singh, 518 F.3d 236, 246 (4th Cir. 2008). “While all inferences must be made in favor of the 

prosecution, leaps of logic should not be.” Evans-Smith v. Taylor, 19 F.3d 899, 908 n.22 (4th Cir. 

1994). “Where . . . the trier of fact would have . . . to rely on attenuated inferences [to make a 

finding] . . . the finding . . . cannot stand.” United States v. Hickman, 626 F.3d 756, 763 (4th Cir. 

2010). And because it is the government’s burden to prove each element of an offense beyond a 

reasonable doubt, a failure of proof on any element requires that judgment of acquittal be 

granted. See, e.g., United States v. Giampa, 758 F.2d 928, 934 (3d Cir. 1985) (“[T]he district 
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court must determine whether the Government has adduced sufficient evidence respecting each 

element of the offense charged to permit jury consideration.”). 

Argument 

 Pursuant to 21 U.S.C. § 841(a)(1), it is “unlawful for any person to knowingly or 

intentionally … distribute … a controlled substance.” The term “distribute” means “to deliver … 

a controlled substance.” 21 U.S.C. § 802(11). And the term “deliver,” in turn, means “the actual, 

constructive, or attempted transfer of a controlled substance …, whether or not there exists an 

agency relationship.” 21 U.S.C. § 802(8).  

The issue in this case turns on the meaning of “distribute,” and whether it requires some 

form of participation by the Defendant in the transfer of the controlled substance charged in the 

Indictment. Even when viewed in the light most favorable to the Government, the evidence at 

trial as to Count One establishes no more than Mr. Rock’s acquiescence to Mr. Manuel’s “pinch” 

of a portion of a heroin from a controlled buy. The Defendant is aware of no authority, however, 

holding that mere acquiesce to a third party’s unlawful possession of a controlled substance 

constituted an unlawful distribution for purposes of 21 U.S.C. § 841(a)(1).  

Even the authorities supporting a broad reading of the term “distribution” do not extend 

that far. In United States v. Washington, for instance, the Fourth Circuit found that the 

defendant’s purchase of cocaine which he admittedly intended to share with his friends was 

sufficient to support a conviction for possession with intent to distribute. 41 F.3d 917, 919-20 

(4th Cir. 1994).  The Eleventh Circuit has further discussed the breadth of “distribution” for 

purposes of Section 841 offenses, observing that it “has been held to criminalize participation in 

the transaction viewed as a whole.”  United States v. Brunty, 701 F.2d 1375, 1381 (11th Cir. 

1983) (emphasis added) (internal quotation marks omitted). Thus, an unlawful “distribution” 
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includes not only the transfer of actual or constructive possession of controlled substances, but 

also “other acts perpetrated in furtherance of a transfer or sale, such as arranging or supervising 

the delivery, or negotiating for or receiving the purchase price.” Id. at 1381; see also United 

States v. Sepulveda, 102 F.3d 1313, 1317 (1st Cir. 1996) (observing that “[s]omeone who 

participates in a drug transfer—e.g., as a broker or armed guard—can be liable for distribution 

without ever possessing the drugs”).1 And when applied to law enforcement, “distribution” 

prosecutions have involved active participation by law enforcement beyond mere acquiescence 

in a third party’s possession. See, e.g., United States v. Cortes-Caban, 691 F.3d 1, 21 (1st Cir. 

2012) (police officers planting drugs on third parties).  

 Thus, while courts have broadly construed the term “distribution” to include many forms 

of participating in or facilitating a drug transaction, there is simply no authority for the 

proposition that a “distribution” occurs when a defendant merely permits others to transfer or 

take possession of a controlled substance. And unlike in the authorities discussed above, Mr. 

Rock did not facilitate or participate in the transfer of heroin from Mr. Whitaker to Mr. Manuel. 

Rather, the government’s theory—and the sum of its evidence—was simply that Mr. Rock knew 

that the transfer was occurring and did nothing to stop it. Indeed, there is not even any evidence 

to suggest that Mr. Rock would have been aware of any details, such as the quantity or purchase 

price, regarding any heroin “pinched” by Mr. Manuel, nor was there any evidence establishing 

any other acts perpetrated by Mr. Rock “in furtherance of a transfer or sale.” See Brunty, 701 

F.2d at 1381. In short, Mr. Rock did not participate in a transfer to heroin to Mr. Manuel on July 

 
1 At any rate, the First Circuit’s discussion of the separate offenses of possession and distribution 
was merely dicta. United States v. Sepulveda, 102 F.3d 1313, 1317 (1st Cir. 1996) (noting that 
the “disagreement between the circuits is irrelevant here” because the jury convicted “based 
upon different drugs”). 
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20, 2016. To hold otherwise would impermissibly stretch the meaning of “distribute” in Section 

841 beyond any meaningful limit.  

Conclusion  

For the foregoing reasons, Defendant Timothy Rock respectfully requests that this motion 

be granted and that he be granted a new trial and/or judgment of acquittal on Count One of the 

Indictment. If this motion is granted, Defendant further moves that he be granted a new trial on 

the remaining counts of the Indictment, so as to eliminate the prejudicial effect at trial of his 

conviction on Count One of the Indictment.  

Respectfully submitted,     
      Timothy Rock 

By Counsel. 
 
 /s/ Michael B. Hissam    
Michael B. Hissam (WVSB #11526) 
Ryan McCune Donovan (WVSB #11660) 
HISSAM FORMAN DONOVAN RITCHIE PLLC 
P.O. Box 3983 
Charleston, WV 25339 
(681) 265-3802 office 
(304) 982-8056 fax 
mhissam@hfdrlaw.com 
rdonovan@hfdrlaw.com  
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CERTIFICATE OF SERVICE 
 

 The undersigned counsel does hereby certify that on the 30th day of December 2019, a true 

copy of the foregoing was served upon all parties of record electronically via the Court’s CM/ECF 

system. 

 
       /s/ Michael B. Hissam  
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