
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 
 

 

) 
In re:                                                                         )    Chapter 11 

) 
MURRAY ENERGY HOLDINGS CO., et al.,1         )    Case No. 19-56885 (JEH) 

) 
)    Judge John E. Hoffman 
) 

Debtors.                                )    (Jointly Administered) 
                                                                                     ) 
         )     Adv. Pro. No. _______________ 
CONSOL ENERGY INC.,                 )          
             ) 
       Plaintiff,     ) 
         ) 
v.         ) 
         ) 
MURRAY ENERGY HOLDINGS CO., et al.2   ) 
         ) 
       Defendants/Debtors.   ) 
__________________________________________) 

 
COMPLAINT 

 
 CONSOL Energy Inc., for itself and various affiliated entities (collectively, “CONSOL”), 

by and through its undersigned counsel, files the following Complaint against Murray Energy 

Holdings Co. and its 98 affiliated debtor entities identified at the website of the Debtors’ claims 

and noticing agent at https://cases.primeclerk.com/MurrayEnergy (collectively, the “Debtors”) 

and states in support thereof as follows:  

 

                                                           
1 Due to the large number of Debtors in these Chapter 11 cases, for which joint administration has been granted, a 
complete list of the Debtors and the last four digits of their federal tax identification numbers is not set forth in the 
caption to this Complaint. Such information may be obtained on the website of the Debtors’ claims and noticing agent 
at https://cases.primeclerk.com/MurrayEnergy.  The location of Debtor Murray Energy Corporation’s principal place 
of business and the Debtors’ service address in these chapter 11 cases is 46226 National Road, St. Clairsville, Ohio 
43950. 

2 See footnote 1 above. 
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SUMMARY OF THE ACTION 

1. This adversary proceeding relates to a transaction that began in October 2013 and 

concluded thereafter in which, pursuant to a Stock Purchase Agreement and numerous other 

ancillary and related agreements, CONSOL and/or its affiliates, predecessors and subsidiaries (as 

those entities are more specifically described in the SPA, together “CONSOL”) sold a solvent, 

highly-profitable, turnkey mining operation and related business owned and operated by its 

wholly-owned subsidiary, Consolidation Coal Company (“CCC”) and CCC’s respective 

subsidiaries (collectively, including CCC, the “CCC Debtors”), to Ohio Valley Resources, Inc. 

(“OVR”).   

2. OVR is a wholly-owned subsidiary of Murray Energy Corporation (“MEC”).  OVR 

and Murray Energy Corporation are both Debtors in the above-captioned jointly-administered 

bankruptcy cases.   

3. The turnkey mining operation that OVR purchased included all of the stock of 

CCC, real estate, mines, coal seams, capital assets, equipment, contracts, goodwill and all other 

necessary and required elements of the CCC Debtors’ business operations related to certain surface 

areas and seams of coal in active and inactive areas of certain CCC Debtors-owned mines, 

including, but not limited to, mining, processing, selling, trading, shipping, storing and delivering 

coal, performing reclamation activities, and certain other businesses that support or were otherwise 

related to the CCC Debtors’ mining business and operations. 

4. As an integral part of OVR’s bid for the CCC entity, OVR elected to retain all 

financial obligations and liabilities associated with CCC in a strategic and concerted effort to 

reduce the total cash component required for the outright purchase of CCC. By willingly selecting 

and electing to provide for these obligations & liabilities leading into the SPA, and utilizing their 
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Net Present Values as direct cash considerations at the time of the transaction in 2013, these 

obligations & liabilities, along with any and all other considerations became integral and 

inseverable components of the SPA transaction. 

5. MEC/OVR completed a comprehensive due diligence process, through its own 

personnel, advisors, consultants, and legal experts, as part of their strategic desire to acquire all 

assets (and liabilities) related to CCC. OVR willingly elected to participate in the sale process of 

CCC which included selection or exclusion of assets and or liabilities. 

6. This adversary proceeding is a declaratory judgment action in which CONSOL 

seeks an Order of this Court declaring that: (1) the Stock Purchase Agreement and all of the other 

ancillary and related agreements further described in this Complaint formed a single, integrated, 

and non-severable contract; and (2) as a single, integrated, and non-severable contract, the Debtors 

may only assume, assume and assign, or reject that contract in its entirety under 11 U.S.C. § 365, 

and may not assume only those portions of the entire contract that the Debtors (or their proposed 

assignees) wish to accept, while rejecting those portions of the entire contract that Debtors (or their 

proposed assignees) do not wish to accept.   

PARTIES 

7. Plaintiff, CONSOL, is a Delaware corporation having its principal place of business 

at 1000 Consol Energy Drive, Canonsburg, Pennsylvania 15317.  CONSOL brings this declaratory 

judgment adversary proceeding on its own behalf as well as on behalf of the various affiliated 

entities identified at footnote 2 in this Complaint. 

8. Defendant/Debtor, Murray Energy Holdings, Co. (“Murray”), is a Delaware 

corporation having its principal place of business at 46226 National Road, St. Clairsville, Ohio 

43950.  For the avoidance of doubt, CONSOL also asserts its claims in this declaratory judgment 

Case 2:20-ap-02036    Doc 1    Filed 04/22/20    Entered 04/22/20 16:19:32    Desc Main
Document      Page 3 of 18



action against all of the Debtors identified at https://cases.primeclerk.com/MurrayEnergy, 

including, but not limited to, MEC.   

JURISDICTION AND VENUE 

9. This Court has subject matter jurisdiction of the Debtors’ Chapter 11 cases and of 

this adversary proceeding pursuant to 28 U.S.C. §§ 157(a) and 1334(b), including because this is 

a civil proceeding arising in, arising under, or related to a case under title 11 of the United States 

Code (the “Bankruptcy Code”). 

10. Pursuant to Federal Rule of Bankruptcy Procedure 7008, this adversary proceeding 

relates to the Chapter 11 cases captioned as In re Murray Energy Holdings Co., et al., pending in 

this Court and being jointly-administered under Case No. 19-56885 (JEH) (collectively, the 

“Chapter 11 Cases”). 

11. Venue of the Debtors’ Chapter 11 Cases is property in this district pursuant to 28 

U.S.C. § 1408. 

12. Venue of this adversary proceeding is proper in this district pursuant to 28 U.S.C. 

§ 1409(a), because this is a proceeding arising in, arising under, or related to the Chapter 11 Cases, 

which are cases under title 11 of the United States Code pending in this district.  

13. This Court has personal jurisdiction over all of the Debtors pursuant to Federal Rule 

of Bankruptcy Procedure 7004(f) and otherwise.   

14. This adversary proceeding is authorized by Federal Rule of Bankruptcy Procedure 

7001(9), because this is a proceeding to obtain a declaratory judgment. 

15. On October 29, 2019 (the “Petition Date”), each of the Debtors filed a voluntary 

petition for relief under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court 

for the Southern District of Ohio (the “Court”). 
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16. On November 1, 2019, the Court entered an order granting the joint administration 

of the Debtors’ Chapter 11 Cases for procedural purposes, only, at Case Number 19-56885. 

17. This adversary proceeding is a “core” proceeding within the meaning of 28 U.S.C. 

§ 157 as to which this Court has the statutory and constitutional authority to enter a final order or 

judgment. 

18. Pursuant to Federal Rule of Bankruptcy Procedure 7008, CONSOL consents to the 

entry of a final order or judgment by this Court in this adversary proceeding. 

FACTS 

The Transaction 

19. In mid-to-late 2013, CONSOL, the CCC Debtors, MEC and OVR negotiated, 

consummated, executed, and began to perform under a collection of written agreements that they 

intended would effectuate the wholesale and seamless transfer of ownership and operations of all 

of the mining and related business operations of the CCC Debtors to OVR. 

20. In order to effectuate the wholesale and seamless transfer of the CCC Debtors’ 

mining and related business operations to OVR, numerous written agreements by and among 

CONSOL, the CCC Debtors, MEC and OVR, and several subsidiaries and affiliates of those 

companies, were necessary to address a myriad of financial, operational, and ownership transfer 

issues. 

21. The transaction closed on December 5, 2013. 

22. Post-closing, certain subsidiaries and affiliates of CONSOL and MEC executed 

additional written agreements that were likewise intended to facilitate the wholesale and seamless 

transfer of the CCC Debtors’ mining and related business operations to OVR.  

23. A description of all of the written agreements incorporated into this integrated 

transaction follows. 
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The Stock Purchase Agreement 

24. Prior to the closing on the integrated transaction described herein CCC directly or 

indirectly owned all of the issued and outstanding shares or interests of the other CCC Debtors. 

25.  OVR purchased 100% of the shares in CCC pursuant to a Stock Purchase 

Agreement dated as of October 25, 2013 (“the SPA”).   

26. A copy of the SPA (without exhibits) is attached hereto as Exhibit A.   

27. The closing on the SPA, and the complete integrated transaction, occurred on 

December 5, 2013.   

28. The SPA provides, in relevant part, that CCC and other entities defined as the 

“Subsidiaries”3 and certain “Affiliates”4 thereof were engaged in “the business of operating mines, 

including mining, processing, selling, trading, shipping, storing and delivering coal, performing 

reclamation activities and such other activities required under applicable Law in connection with 

the operations of a mining business, and operating certain other businesses that support or are 

otherwise related to the foregoing activities (the “Business”).”  (SPA at p. 1, second “WHEREAS” 

clause).   

29. The SPA further provides that, prior to the transactions contemplated by the SPA, 

CONSOL and CCC would effect a reorganization that would result in CCC and the Subsidiaries 

engaging in the Business solely with respect to: (i) certain specifically identified surface areas and 

seams of coal in active and inactive areas of the mines (the “Mines”) (the “Mining Transferred 

                                                           
3 The SPA defines the “Subsidiaries” as Eighty Four Mining Company, McElroy Coal Company, Southern Ohio Coal 
Company, Central Ohio Coal Company, Keystone Coal Mining Corporation, Mon River Towing, Inc., Twin Rivers 
Towing Company, CCC RCP, LLC and CCC Land Resources, LLC.  Those Subsidiaries are the entities defined in 
this complaint as the “CCC Debtors”. 
 
4 The SPA defines the term “Affiliate” but does not specifically identify any entities by name that were intended to be 
included within this term as it appears in this provision of the SPA.  
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Business”);5 and (ii) certain specifically identified related businesses (the “Related Transferred 

Business”).6   

30. The SPA collectively refers to the Mining Transferred Business and the Related 

Transferred Business as the “Transferred Business.” 

31.  The SPA further provides that OVR is wholly-owned subsidiary of MEC.  

32. The SPA provides that it is governed by, and construed in accordance with, the laws 

of the State of Delaware.   

The Ancillary Agreements 

33. The SPA was just one of numerous ancillary and related agreements necessary to 

accomplish the wholesale and seamless transfer of the Transferred Business to OVR.   

34. The SPA specifically references, defines and incorporates ten other “Ancillary 

Agreements.”  (SPA at p. 2).  Those Ancillary Agreements are as follows: 

(a) a Cooperation and Safety Agreement dated December 5, 2013, among CNX Gas 

Company, LLC and OVR, CCC, McElroy Coal Company, Eighty-Four Mining 

Company, Keystone Coal Mining Corporation, Mon River Towing Company, Twin 

Rivers Towing Company, CCC RCPC, LLC, and CCC Land Resources, LLC, a copy 

of which is attached hereto (without exhibits) as Exhibit B; 

(b) an Escrow Agreement dated October 25, 2013 between CONSOL, OVR and PNC 

Bank, a copy of which is attached hereto as Exhibit C, and an Escrow Release Letter 

                                                           
5 The Mining Transferred Business included: (1) the Blacksville Mine; (2) the Loveridge Mine; (3) the McElroy Mine; 
(4) Mine 84; (5) the Robinson Run Mine; (6) the Shoemaker Mine; (7) the Rend Lake Mine; (8) the Keystone Coal 
Mining Company Mines; (9) the Tetrick South Reserves; and (10) the Legacy Areas and AMD Sites.  (SPA at Exhibit 
A1).   
 
6 The Related Transferred Business included: (1) the Reverse Osmosis Facilities and Plant Complex; (2) the River 
Division; (3) the Monongah Office in Marion County, West Virginia; and (4) the Ohio Valley Operations Office in 
Marshall County, West Virginia.  (SPA at Exhibit A2).   
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dated December 5, 2013 between CONSOL and OVR, a copy of which is attached 

hereto as Exhibit D; 

(c) an Overriding Royalty Agreement dated December 5, 2013, among CONSOL-affiliate 

CNX RCPC, LLC (now known as CONSOL RCPC, LLC) and CCC, CCC RCPC, 

LLC, CCC Land Resources, LLC, and Murray Energy Corporation, a copy of which is 

attached hereto (without exhibits) as Exhibit E; 

(d) a Second Overriding Royalty Agreement dated December 5, 2013, among CONSOL-

affiliate CNX RCPC, LLC (now known as CONSOL RCPC, LLC) and CCC, CCC 

RCPC, LLC, CCC Land Resources, LLC, and Murray Energy Corporation, a copy of 

which is attached hereto (without exhibits) as Exhibit F; 

(e) an AMD Services Agreement dated December 5, 2013 between CNX Gas Company, 

LLC, CCC and Eighty-Four Mining Company. The AMD Services Agreement is titled 

Water Operating Agreement, and a copy is attached hereto as Exhibit G; 

(f) a Master Salaried Employee and Employee Benefit Agreement dated October 25, 2013, 

between CONSOL and OVR, a copy of which is attached hereto as Exhibit H; 

(g) a CNX Marine Shipping Agreement dated October 25, 2013, between CNX Marine 

Terminals, Inc. and Murray Energy Corporation, a copy of which is attached hereto as 

Exhibit I; 

(h) an Eighty Four Mining Company Lease Agreement; 

(i) a Surface Use Agreement, dated December 5, 2013, among Cornhein Coal Company, 

CONSOL Pennsylvania Coal Company, LLC, Laurel Run Mining Company, CNX 

RCPC, LLC, R&PCC, LLC, Wolfpen Knob Development Company and CONSOL 

Mining Company, LLC and OVR, CCC, McElroy Coal Company, Eight-Four Mining 
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Company, Mon River Towing Company, CCC RCPC, LLC, and CCC Land Resources, 

LLC, a copy of which is attached hereto as Exhibit J; and  

(j) a Transition Services Agreement, dated December 5, 2013, between CONSOL and 

CCC, a copy of which is attached hereto as Exhibit K. 

The Closing Letter Agreement 

35. On the date of the closing, December 5, 2013, CONSOL, OVR, CCC, and Murray 

Energy Corporation also executed a Closing Letter Agreement (the “CLA”), a copy of which 

(without exhibits) is attached hereto as Exhibit L. 

36. The CLA was entered into “to effect the transactions contemplated by the [SPA]”, 

to “clarify the treatment of certain contracts of the Parties…”, and to address other issues that arose 

between the execution of the SPA on October 25, 2013, and the closing of the transaction on 

December 5, 2013, among other things.  (CLA at Section 2 at p. 1; Section 3a at p. 2).   

37. The CLA identifies and incorporates fourteen additional coal sales agreements into 

the integrated contract effectuating the transfer of the Mining Transferred Business to OVR stating 

that, “[t]he coal sale agreement [sic] listed on Exhibit 3aii hereto are coal sales agreements that are 

intended to be transferred to [OVR] at Closing and shall be deemed to be a part of the Mining 

Transferred Business.”  (CLA, Section 3aiii at p. 2).   

38. A copy of Exhibit 3aii to the CLA, which identifies the fourteen coal sales 

agreements, is attached hereto as Exhibit M. 

39. The CLA also provides that, post-closing, OVR shall be entitled to receive all 

payments made by Keystone Fuels, LLC pursuant to a Coal Handling Processing Agreement dated 

January 1, 2012, between Keystone Fuels, LLC and Keystone Coal Mining Corporation, as 

amended on October 7, 2013.  (CLA, Section 3c at p. 3).   
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40. The CLA also incorporated and set forth the intended and agreed-upon handling of 

future coalfield credit payments pursuant to a Virginia Coalfield Credit Agreement.  (CLA, Section 

3d at p. 3). 

41. The CLA also incorporated and set forth the intended and agreed-upon handling of 

future expense reimbursements to CONSOL for development costs and electric power related to 

an Emission Rights Project Development Agreement between CONSOL and Verdeo Sindicatum, 

Inc.  (CLA, Section 3e at p. 4).   

42. The CLA also incorporated and set forth the agreement by and among CONSOL, 

CCC, OVR and MEC to work cooperatively to effectuate the transfer of a Letter of Credit posted 

by TLT-Babcock in favor of CCC to CONSOL Buchanan Mining Company, LLC.  (CLA, Section 

3g at p. 5).  

43. The CLA also incorporated and set forth the agreed-upon apportionment of lease 

payments between CONSOL and CCC for the first month after the Closing pursuant to a leveraged 

equipment lease between CONSOL, CCC and CAT Finance.  (CLA, Section 3h at p. 5). 

44. The CLA also incorporated and set forth CCC’s and OVR’s agreed-upon handling 

of pre-Closing lease advance payments made by OVR for vehicles supporting operations for the 

Mining Transferred Business pursuant to certain vehicle leases between CCC and fleet 

management service, Peterson, Howell and Heather (PHH).  (CLA, Section 3i at p. 5).   

45. The CLA also identified, incorporated and transferred ownership of four software 

licenses from CONSOL to OVR.  (CLA, Section 3jiii at p. 6). 

The Closing Land Letter Agreement 

46. Also on the date of the closing, December 5, 2013, CONSOL, OVR, CCC and MEC 

entered into a Closing Land Letter Agreement (the “CLLA”), a copy of which (without exhibits) 
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is attached hereto as Exhibit N. 

47. The CLLA was explicitly “entered into in connection with the transactions 

contemplated by the [SPA]” and to “supplement and revise the SPA.”  (CLLA at p. 1, first and 

second “WHEREAS” clauses).   

48. The CLLA further provides that “[e]xcept as expressly supplemented and revised 

[in the CLLA], the terms and conditions of the SPA shall apply and are incorporated herein [into 

the CLLA].”  (CLLA, Section P at p. 10).   

49. One purpose of the CLLA was to affirm and incorporate fully-executed copies of 

some of the “Ancillary Agreements” identified in the SPA into the integrated contract in order to 

effectuate the transfer of the Transferred Business to OVR.  (CLLA, Section I at pp. 2-3).  Those 

previously-identified “Ancillary Agreements” included, among other agreements, the Surface Use 

Agreement, the Cooperation and Safety Agreement, the Overriding Royalty Agreement and the 

Second Overriding Royalty Agreement, each dated December 5, 2013.  (CLLA, Sections I(c), (d), 

(e) and (f)).   

50. The CLLA also specifically identified and incorporated several additional 

agreements into the integrated contract as additional “Closing Deliveries by the Seller [CONSOL]” 

and additional “Closing Deliveries by the Purchaser [OVR].”  (CLLA, Section Ia, Ib and Ig at pp. 

2-3).  Those additional agreements included: 

(a) an Office Facilities Lease Agreement for an office facility in Sesser, Illinois dated 

December 5, 2013, between CONSOL Mining Company, LLC and CCC, copy of 

which is attached hereto as Exhibit O; 
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(b) an Office Facilities Lease Agreement for an office facility in Morgantown, West 

Virginia dated December 5, 2013 between CONSOL Mining Company, LLC and CCC, 

a copy of which is attached hereto as Exhibit P; and 

(c) a Substation and Power Line Agreement dated December 5, 2013, between CONSOL 

Pennsylvania Coal Company, LLC and CCC to allow sharing of electric power for the 

facilities at Majorsville substation between CCC for its Shoemaker Mine and CONSOL 

Pennsylvania Coal Company, LLC for its Bailey Mine, a copy of which is attached 

hereto as Exhibit Q;  

(d) a Substation And Power Line Rights-Of-Way dated December 5, 2013, between CCC 

and CONSOL Pennsylvania Coal Company, LLC for Majorsville substation, a copy of 

which is attached hereto as Exhibit R. 

Other Agreements Included in the Integrated Contract 

51. In addition to the SPA, the Ancillary Agreements, the CLA (and the additional 

agreements that were incorporated into the transaction by the CLA), and the CLLA (and the 

additional agreements that were incorporated into the transaction by the CLLA), numerous other 

agreements were executed and incorporated into the single, integrated contract in order to 

effectuate the seamless and wholesale transfer of the Transferred Business to OVR as intended in 

the SPA. 

52. The additional agreements that were incorporated into the single, integrated 

transaction between CONSOL and OVR include the following: 

(a) a Transition Agreement Regarding Workers’ Compensation Claims dated December 5, 

2013, between CONSOL, OVR, CCC, and MEC, a copy of which is attached hereto as 

Exhibit S; 
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(b) a Common Interest and Confidentiality Agreement dated December 5, 2013, among 

CONSOL, CCC, MEC, and OVR, a copy of which is attached hereto as Exhibit T;  

(c) a Gas Training Center Lease Agreement dated December 5, 2013, between CNX Gas 

Company, LLC and Eighty-Four Mining Company, a copy of which is attached hereto 

as Exhibit U; 

(d) a Water Treatment Cost Sharing Agreement dated October 23, 2014, among CONSOL, 

Murray Keystone Processing, Inc., and Murray American Energy, Inc., a copy of which 

is attached hereto as Exhibit V;  

(e) an Amendment to Wastewater Agreement dated October 3, 2018, among CONSOL, 

Murray Keystone Processing, Inc., and Murray American Energy, Inc., a copy of which 

is attached hereto as Exhibit W; 

(f) a McMillian Partial Assignment dated January 28, 2015, between CONSOL 

Pennsylvania Coal Company, LLC and The Ohio County Coal Company, a copy of 

which is attached hereto as Exhibit X;  

(g) a Partial Assignment of Powerline Right Of Way dated January 28, 2015 between 

CONSOL Pennsylvania Coal Company, LLC and The Ohio County Coal Company, a 

copy of which is attached hereto as Exhibit Y; and  

(h) a Surety Bond Agreement in Support of Consent Order and Agreement dated March 22, 

2013, between CONSOL and CCC, a copy of which is attached hereto as Exhibit Z.  

53. Before the SPA was consummated, CCC and Mon River Towing, Inc. were 

obligated to perform under various lease agreements, including those certain barge leases held by 

Banc of America Leasing & Capital, LLC to which CCC was a party.  CONSOL guarantied some 

of those leases at the time CCC and Mon River Towing, Inc. entered into them.  Those leases 
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continue to be obligations of CCC and Mon River Towing, Inc. following consummation of the 

SPA. 

54. The SPA and each of the agreements referenced in paragraphs 23 through 50 of this 

Complaint (collectively, the “SPA-Effectuating Transaction Agreements”) are a necessary and 

indivisible piece of the integrated transaction which was intended to effectuate a seamless and 

wholesale transfer of the Transferred Business to OVR. 

55. At all times, CONSOL, the CCC Debtors, MEC and OVR intended that the SPA-

Effectuating Transaction Documents would be, and the SPA-Effectuating Transaction Documents 

in fact were and are, a single, integrated, indivisible contract, effectuating the wholesale and 

seamless transfer of the Transferred Business to OVR. 

COUNT I 
DECLARATORY JUDGMENT 

56. CONSOL incorporates by reference all of the preceding allegations of this 

Complaint as if fully set forth herein.   

57. The federal Declaratory Judgment Act (28 U.S.C. § 2201, et seq.) provides, in 

relevant part, that “in a case of actual controversy within its jurisdiction, any court of the United 

States, upon the filing of an appropriate pleading, may declare the rights and other legal relations 

of any interested party seeking such declaration, whether or not further relief is or could be sought,” 

and that “any such declaration shall have the force and effect of a final judgment or decree and 

shall be reviewable as such.”   

58. An actual controversy exists in these consolidated bankruptcy cases as to whether 

the SPA-Effectuating Transaction Documents form a single, integrated contract such that the 

Debtors may only assume, assume and assign, or reject all of the SPA-Effectuating Transaction 

Documents as a single agreement, in its entirety, under Section 365 of the Bankruptcy Code. 
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59. A declaration from this Court as to whether all of the SPA-Effectuating Transaction 

Documents constitute a single, integrated contract for purposes of Section 365 of the Bankruptcy 

Code, such that the Debtors may only assume, assume and assign, or reject all of the SPA-

Effectuating Transaction Documents as a single agreement, in its entirety, under Section 365 of 

the Bankruptcy Code, would settle the above-stated controversy. 

60. A declaration from this Court would serve a useful purpose in clarifying the legal 

relations in issue as it would promote judicial efficiency and provide clarity to the Debtors, 

CONSOL, and all other creditors as to whether the Debtors may or may not “pick and choose” 

from among the SPA-Effectuating Transaction Documents those which they wish to assume or to 

reject, or whether the Debtors must assume or reject all of the SPA-Effectuating Transaction 

Documents as a single agreement, in its entirety, for purposes of Section 365 of the Bankruptcy 

Code.   

61. This declaratory judgment action is not being used merely for the purpose of 

“procedural fencing” or to provide an arena for res judicata. 

62. This declaratory judgment action will not increase the friction between our federal 

and state courts and will not improperly encroach upon state jurisdiction because: 

(a) the underlying factual issues are important to an informed resolution these jointly-

administered bankruptcy cases; 

(b) the state trial courts are in no better position than is this federal Bankruptcy Court to 

evaluate whether the SPA-Effectuating Transaction Documents formed a single, 

integrated contract such that they may only be assumed, assumed and assigned or 

rejected in their entirety under 11 U.S.C. § 365; and  
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(c) there is not a “close nexus” between the Debtors’ ability to assume or reject any of the 

SPA-Effectuating Transaction Documents and state law and/or public policy; and 

(d) federal statutory law (i.e. Section 365 of the Bankruptcy Code) controls the ultimate 

outcome of the resolution of this declaratory judgment action. 

63. There is no alternative remedy which would be better or more effective to settle 

this controversy, promote judicial efficiency, and provide clarity to the Debtors, CONSOL, and all 

other creditors as to the Debtors’ ability to assume or reject the SPA-Effectuating Transaction 

Documents.   

64. Although contained in several instruments, the SPA-Effectuating Transaction 

Documents were all executed as part of a single, integrated transaction and as such, are to be 

interpreted together. 

65. The parties to the SPA intended for the SPA-Effectuating Transaction Documents 

to constitute one single transaction, and therefore, this Court should construe the documents 

together and consider them to constitute one single, integrated transaction. 

66. Although the vast majority of the SPA-Effectuating Documents were executed and 

closed on simultaneously, simultaneous execution of multiple agreements is not required for those 

documents to establish a single contract.   

67. Even if certain provisions between the SPA-Effectuating Transaction Documents 

are in conflict, those documents may still form a single, integrated contract where the intent to do 

so is established.   

68. The plain language of the SPA-Effectuating Transaction Documents, as well as the 

facts and circumstances surrounding their negotiation, execution, and implementation, 

demonstrates that all of the SPA-Effectuating Transaction Documents were necessary and integral 
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to effectuate a seamless and wholesale transfer of ownership and operation of the Transferred 

Business to OVR.  

69. As a fully-integrated transaction, all of the SPA-Effectuating Transaction 

Documents must be read, interpreted and enforced together.   

70. When a debtor seeks to assume an executory contract or unexpired lease under 

Section 365 of the Bankruptcy Code, the debtor must assume the entire agreement, as-is, and the 

debtor is not entitled to “pick and choose” between the provisions that the debtor wishes to assume 

and those it wishes to reject.  

71. Where multiple agreements constitute a single, integrated contract, a debtor must 

assume them as a whole.   

72. Because the SPA-Effectuating Transaction Documents are a single, integrated, 

indivisible agreement, the SPA-Effectuating Transaction Documents may only be assumed, 

assumed and assigned, or rejected as a single, integrated, indivisible agreement, in its entirety, 

under Section 365 of the Bankruptcy Code. 7    

PRAYER FOR RELIEF 

 WHEREFORE, Plaintiffs respectfully request that this Court enter judgment declaring the 

following relief: 

A. that the SPA-Effectuating Transaction Documents constitute a single, integrated, 

indivisible contract; 

                                                           
7 CONSOL reserves and maintains all of its rights to assert at a later date that some or all of the agreements at issue 
in this declaratory judgment proceeding are not “executory” and, therefore, are not capable of being assumed, assumed 
and assigned, or rejected under Section 365 of the Bankruptcy Code.  In the event this Court does not grant the 
declaratory relief being sought in this adversary proceeding, CONSOL does not waive its rights to object to or oppose 
on any appropriate and allowable grounds any of the motions the Debtors may file under Section 365.   
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B. that the Debtors may only assume, assume and assign, or reject all of the SPA-

Effectuating Transaction Documents as a single, integrated, indivisible agreement, in 

its entirety; and 

C. such other and further relief in favor of CONSOL as this Court may deem just and 

proper under the circumstances.  

Respectfully submitted,  
 

Dated: April 22, 2020     BERNSTEIN-BURKLEY, P.C. 
 
/s/ Kirk B. Burkley    

       Kirk B. Burkley, Esq. 
       (pro hac vice) 
       PA Bar ID No. 89511 
       John J. Richardson, Esq. 
       OH Bar ID No. 74516 
       707 Grant Street, Suite 2200 
       Pittsburgh, PA 15219 

Telephone: (412) 456-8100 
Facsimile: (412) 456-8135 
Email: kburkley@bernsteinlaw.com 

  jrichardson@bernsteinlaw.com 
 

- and - 

Harry W. Greenfield, Esq. 
OH ID No. 0003839 
Jeffrey C. Toole, Esq. 
OH ID No. 0064688 
600 Superior Avenue East 
Fifth Third Building, Suite 1300 
Cleveland, OH 44114 
Telephone: (800) 693-4013 
Facsimile: (412) 456-8135 
Email: hgreenfield@bernsteinlaw.com 

        jtoole@bernsteinlaw.com  

Counsel to CONSOL Energy Inc. and 
Affiliates 
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